
HEARINGS OFFICER, CAREER SERVICE BOARD, CITY AND COUNTY 
OF DENVER, ST ATE OF COLORADO 
Appeals No. 05-04, 06-04. 

DECISION 

IN THE MATTER OF THE APPEAL OF 

YASMINE CHAPMAN, Appellant, 

vs. 

CAREER SERVICE AUTHORITY, Agency, 
and THE CITY AND COUNTY OF DENVER, a municipal corporation. 

I. INTRODUCTION 

A.PROCEDURAL FACTS 

The Appellant appeals three Agency actions taken against her while 
employed as Manager of the Compensation and Benefits unit of the Career 
Service Authority. 

1. On November 20, 2003, the Agency notified the Appellant pursuant to 
CSR 13-60 that it anticipated rating the Appellant lower than "Meet Expectations" 
for her annual work performance review called a "Performance Enhancement 
Program Report" (PEPR). On November 26, 2003 the Agency issued a Below 
Expectations rating for the Appellant's work from October 1, 2002 through 
September 30, 2003. On December 22, 2003, the Appellant filed her first level 
grievance of her PEPR, pursuant to CSR 13-50 and 18-12. Her immediate 
supervisor denied her grievance on December 31, 2003. The Appellant then 
filed her second level grievance with the Director of her agency on January 7, 
2004. That grievance was denied on January 9, 2004. 

2. The second grievance filed by the Appellant concerned an email the 
Appellant's immediate supervisor sent her on December 17, 2003. The 
Appellant filed a grievance regarding the content of that email to her immediate 
supervisor on December 22, 2003. When her immediate supervisor denied her 
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grievance on December 31, 2003, the Appellant filed her second level grievance 
on January 7, 2004. That grievance was denied on January 9, 2004. The 
Appellant then filed her consolidated appeal both of her Below Expectations 
PEPR and her supervisor's email as appeal # 06-04 on January 20, 2004, 
pursuant to CSR 19-10. 

3. On January 9, 2004 the Agency suspended the Appellant for five days 
without pay for violating Career Service Rules (CSR) 16-50 A. 1 ), 7), 8), 20), and 
CSR 16-51 A. 2), 4), 6), 10), and 11). The Appellant filed her appeal #05-04 of 
that suspension on January 20, 2004. 

The two appeals, #06-04 and #05-04 were consolidated without objection 
for hearing. The hearing concerning these appealswas held on July 20, 22 and 
23, 2004 before Hearing Officer Bruce A. Plotkin. The Appellant appeared pro 
se. The Agency was represented by Robert Wolf, Esq., with Ms. Kelly Jean 
Brough serving as the Agency's advisory witness. 

Agency exhibits numbered 1, 2, 4, 5, 6a-c, 7, 8, 9, 12-16, and 19-23 were 
admitted without objection. Agency exhibits numbered 3, 6d-l, 15, 24 and 25 
were admitted over Appellant's objection. Appellant's exhibits A, B, D-J, L-N, 
and R were admitted without objection. Her exhibits C, K, 0 and P were admitted 
over the Agency's objection. 

The Agency presented the following witnesses: Jim Nimmer, PhD., and· 
Ms. Kelly Jean Brough. The Appellant presented the following witnesses: The 
Hon. Michael Gallegos, Ms. Stacey Schalk, Ms. Debbie Saraceno, Ms. Audrey 
Renke, Ms. Heather Britton, Ms. Pat Anderson, Ms. Jodi Smith, Ms. Earline Hill, 
Sue Tyberski, Esq., and the Appellant. 

B. ISSUES 

The following issues were presented for appeal: . 

1. Has the Appellant stated a claim upon which the Hearings Officer has 
jurisdiction to grant relief? 

2. Was the Agency's issuance of a Below Expectations PEPR to the 
Appellant arbitrary, capricious and without rational basis or foundation? . 

3. Did the Agency engage in wrongful harassment, retaliation, or 
discrimination against the Appellant based upon her gender, age, 
disability, or race? 

4. Did the Appellant violate CSR 16-50 A. 1 ), 7), 8), 20), and CSR 16-51 A. 
2), 4), 6), 10, and 11)? 
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5. Did the Agency violate CSR 13-60, 15-101, 15-102 E, 15-106, or 15-120? 

6. If the Appellant violated any of the Career Service Rules cited by the 
Agency, was the Agency justified in assessing a five-day suspension 
against the Appellant? 

II. FINDINGS AND ANALYSIS 

A. Background 

The Appellant was the Manager of the Benefits Division of the 
Career Service Authority (Agency) from September 22, 1999 until her resignation 
on March 15, 2004. In the beginning of her tenure as Manager, the Appellant's 
division was titled "Compensation and Benefits." At that time, the Appellant 
reported directly to the Director of the Career Service Authority, Jim Yearby 
(Yearby). On July 1, 2003, the Career Service Board (the Board) reorganized 
the Career Service Authority, part of which included the appointment of James 
Nimmer, Ph.D. (Nimmer) as interim Co-Director of the Career Service Authority 
along with Steve Adkison (Adkison) as the other Co-Director. The Co-Directors 
were instructed to divide equally the responsibilities for running the Career 
Service Authority. As a result, Nimmer became the Appellant's supervisor. At 
the same time, the Appellant's title and responsibilities were reduced from 
"Manager of Compensation and Benefits" to "Manager of Benefits." There was 
no reduction in her pay or classification as a result of the reorganization [Exhibit 
26, p.8]. Whether the Appellant's reduced role resulted from the Board's 
reorganization or from a de facto demotional appointment was disputed. In July, 
2003, the Board appointed Ms. Kelly Jean Brough (Brough) as the sole interim .. 
Director of the Career Service Authority. The appointment of Brough as Director 
reduced Nimmer's position from Co-Director of the Career Service Authority, to 
Division Director over divisions including Training, Diversity, Wellness, Career 
Development and Benefits. In that capacity, Nimmer reported and continues to 
report to Brough. Thus, Nimmer became the Appellant's first level supervisor 
and Brough became her second level supervisor. 
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B. Jurisdiction 

Jurisdiction was not disputed. The Appellant's claims are all within the 
jurisdiction of this tribunal. CSR 19-10 a) 1), 19-10 b), 19-10 c), 19-10 e), 
19-10 f). 

C. The Below Expectations PEPR 

In assessing whether the Agency's rating the Appellant's work as Below 
Expectations should be upheld, two principles must apply. 1. The only basis for 
reversing a Below Expectations PEPR on appeal is "an express finding that the 
rating was arbitrary, capricious, and without rational basis or foundation:" CSR 
19-10 e). 2. All reasonable doubts as to the correctness of the administrative 
body's ruling must be resolved in its favor. Lawley v. Dep't of Higher Educ., 36 
P.3d 1239; 2001 Colo. LEXIS 1002. 

Capricious or arbitrary exercise of discretion by an administrative board 
can arise in only three ways, namely: (a) By neglecting or refusing to use 
reasonable diligence and care to procure such evidence as it is by law authorized 
to consider in exercising the discretion vested in it. (b) By failing to give candid 
and honest consideration of the evidence before it on which it is authorized to act 
in exercising its discretion. (c) By exercising its discretion in such manner after a 
consideration of evidence before it as clearly to indicate that its action is based 
on conclusions from the evidence such that reas_onable men fairly and honestly 
considering the evidence must reach contrary conclusions. Van De Vegt v. 
Board of Comm'rs, 98 Colo. 161, 171-167 (Colo. 1936). 

The Agency presented the following evidence in support of its decision to 
· rate the Appellant's work Below Expectations on November 24, 2003 and 

revised on December 17, 2003. The Agency presented Exhibit 2 which 
contained the Agency's initial Below Expectations rating to the Appellant on 
November 24, 2003. The reasons-for the rating were divided into six categories: 
"Leadership," "Managing Staff," "Oral and Written Communication," 
"Teamwork/Team Effectiveness," "Employee Benefit Administration," and 
"Compensation and Classification." If the Appellant failed to meet a significant 
portion of these expected accomplishments her Below Expectations rating shmJld 
be affirmed. [Exhibit 3, PEPR definitions]. 

In the area of "Leadership," Nimmer rated the Appellant Below 
Expectations based_ on the elements of "defining goals and objectives, 
developing and implementing strategies and tactics, evaluating progress toward 
goals, and providing timely and accurate reports on the status of the 
initiatives/projects." Exhibit 2. He recognized the Appellant created a strategic 
plan for the Benefits Unit, and thought "it was well done," Id, but found 
implementation of the plan lacking. He found the appellant did not stay on top of 
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initiatives or projects and then rushed to complete tasks at the last minute so that 
the product contained errors in grammar, formatting, structure and substance. 
He then specified examples of those problems in the Spotlight publication for city 
employees, inserts into paychecks, and benefits contracts. Id, p.2. In addition, 
Nimmer cited the Appellant's failure to keep him apprised on progress in a 
college savings (529) plan, and, based on feedback from the Appellant's staff, 
her failure to plan ahead, resulting in taking staff away from other projects in 
order to meet deadliness for which planning was not done in advance. 

The Appellant responded to the_ Agency's Below Expectations PEPR both 
in her testimony and Exhibits A and C. The Appellant stated Nimmer was her 
supervisor only from June 1, 2003 through September 30, 2003 of her annual 
PEP period, and therefore the PEPR drafted by Nimmer did not recognize her 
accomplishments for the previous nine months of the rating period, during which 
"I had made several ·significant contributions." [Exhibit A and Appellant 
testimony]. She also stated "prior to December, 2003 [when she was rated 
Below Expectations by Nimmer], in my thirty-five years of work history, my 
performance ratings were strong, superior or outstanding, never below 
expectations." [Appellant testimony]. 

Nimmer responded he not only considered the Appellant's 
accomplishments from the entire year, but credited her with her strategic plan 
[Exhibit 23]. He stated "there's never been any doubt you worked hard at yqur 
job, and that you took your job very seriously. But the doubt has always been the 
effectiveness of the work that you've done."[Nimmer testimony]. That the 

· Appellant failed to follow through on projects was affirmed by the Appellant's 
witnesses. Heather Britton worked directly under the Appellant in the Benefits 
section. She stated "I have observed that Yasmine [the Appellant] does lack 
follow through and depends too much on the individual performance of her staff. 
In the past I was always there to support the continuation of projects under 
Yasmine. In my absence, these things are not getting done as need be" [Exhibit 
26, attachment]. Paulette Washington also worked directly under the Appellant. 
She stated "I think that Yasmine does have some problems on following through 
with projects .... " [Exhibit 26, attachment]. 

The Agency rebutted the Appellant's recollection of always having 
received superior reviews prior to Nimmer. Exhibit 20 was the Appellant's PEPR 
from the previous year under former CSA Director Yearby. The rating for nearly 
every category was "meets expectations," and the accompanying letter from 
Yearby was, overall, critical of her work in ways resembled Nimmer's criticisms, 
including a lack of leadership. 

Also, regarding the area of "Leadership," the Appellant responded errors 
in the Spotlight were due to "bad information from carriers," [Exhibit C, p.3], but 
she did not specify what bad information was provided. The Appellant also 
stated an employee under her submitted the Spotlight information without her 
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approval. [Appellant testimony]; however the Appellant did not state what 
reporting procedures were in place in order to avoid such a result. With respect 
to the 529 plan, the Appellant stated Nimmer never asked her to keep him 
apprised before her negative PEPR rating. [Appellant testimony]. 

It appears Nimmer used reasonable diligence in procuring information 
concerning the Appellant's leadership. Although he was the Appellant's 
supervisor for only a portion of the Appellant's review period, the information he 
gathered from the Appellant's employees would not have been affected by that 
limitation. Because the information for rating the Appellant Below Expectations in 
the area of leadership was based, in part, upon statements from the Appellant's 
witnesses, there would appear to be no improper motive attributed to those 
statements. Therefore the Hearing Officer finds a reasonable person, given the 
same information, would not be compelled to reach a contrary conclusion as to 
the Below Expectations rating in the area of "Leadership." 

In the area of "Managing Benefits Staff', Nimmer rated the Appellant 
Below Expectations based upon the elements of "defining the roles and 
responsibilities of your staff, clearly communicating performance standards and 
expectations, providing constructive and frequent feedback, conducting 
performance appraisals and developing your staff." [Exhibit 2, p.2]. He stated the 

- Appellant's staff complained she assigned dutiesto them without explaining how 
to do the task, or without communicating her expectations regarding performance 
standards, or deadlines, with a specific example of assigning the long-term 
disability processing task to one of her staff without explaining what she (the 
Appellant) wanted done, or how she wanted it done, resulting in reconciliations 
being untimely. Id. Nimmer also found the Appellant's staff felt punished instead 
of instructed, and felt the Appellant failed to follow through to monitor "how well 
they are doing or whether or not the assignment is even completed." Id. Nimmer 
further found the Appellant failed to evaluate her staff using forms that were 
consistent with the format used by the Career Service Authority, that staff felt the 
Appellant had favorites, and that their evaluations "were· not based upon 
documented objective performance standards." Id. Nimmer also found the 
Appellant failed to devote as much time to staff development as to her own. 

The Appellant responded in Exhibit C and in her testimony that she 
disagreed with Nimmer's assessment. "Employees are very dogmatic and 
adverse to change. Staff often was defensive or offended whenever I didn't 
agree with them 100%" [Exhibit C]. ·she also stated "I have talked to several 
employees and they were sho_cked by these (PEPR) statements. " Id. The 
Appellant did not challenge Nimmer's example of assigning a long-term disability 
processing task without explaining how to do the task, or without communicating 
expectations. The Appellant challenged Nimmer's criticism of the Appellant's 
failure to use "approved" PEPR forms in evaluating her staff, because there was 
no standard at the time. Brough's testimony seemed to support this challenge. "I 
didn't look at the format, but at the criteria .... " [Cross-examination of Brough]. 
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She also affirmed there was no standard form used at the time the Appellant was 
criticized for not using approved PEPR forms. Id. 

The Hearing Officer finds the Appellant's "dogmatic" statement about her 
employees more telling about her than about them. The employees' statements 
concerning the Appellant's management of them appear to disagree with the 
Appellant. Britton, the only employee under the Appellant who testified at the 
hearing, agreed on cross-examination that during the period included in the 
Appellant's PEPR, she (Britton)" may have done a lot of the work the Appellant 
could have done [Britton Cross-Examination]. Corrine Freese, another employee 
under the Appellant from June, 2002 through May, 2003, stated "Yasmine was 
at times demeaning and unsupportive." [Exhibit 26, attachment]. She also stated 
she approached both Nimmer and the Office of Employee Assistance about her 
problems in working with the Appellant. Paulette Washington was also employed 
in the Benefits section under the Appellant. She stated "I think that Yasmine does 
have some problems on following through with ... expectations" [Exhibit 26, 
attachment]. The Hearing Officer agrees that since standard PEPR forms were 
not in use in the Career Service Authority at the time the Appellant was rated 
Below Expectations, that should not, of itself, been a criterion for downgrading 
her performance. 

Even disregarding the Appellant's failure to use a standard PEPR form in 
evaluating employees under her, it appears Nimmer used reasonable diligence in 
soliciting information in the area of "Managing Benefits Staff. Many of the 
comments concerning the Appellant's management originated from the 
employees' initiative, and not as the result of Nimmer intentionally seeking 
negative information. Indeed, in response to being questioned by the Appellant 
whether Nimmer sought negative information, Britton answered "[h]e didn't ask 
about negative information. He just asked about information" [Britton testimony]. 
As the information bearing on the Appellant's Below Expectations PEPR in the 
area of "Managing Benefits Staff' came from employees whose testimony was 
offered by the Appellant, the Hearing Officer finds little reason to doubt Nimmer 
gave a candid and honest consideration of the evidence. Finally, based on the 
evidence, it appears a reasonable person would not be compelled to reach a 
different conclusion with respect to "Managing Benefits Staff." 

In the area of "Oral and Written Communication", Nimmer rated the 
Appellant Below Expectations based upon the elements of being accurate, 
consistent and timely. Nimmer cited an insert into pay checks, typed by the 
Appellant which was sent to every Denver employee that was "replete with 
grammatical errors and did not successfully communicate the intended 
message." [Exhibit 2, p.4]. He also found the "Benefits Spotlight contained many 
errors so that inserts had to be generated and a mass email produced to correct 
the errors", id. Flex brochures, according to Nimmer, "contained many mistakes 
and was not consistent with the FSA plan document." Id. Nimmer reported the 
Appellant sent emails to him, the CSA director and the Change Manager, in 
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which "we have no idea of what you want done .... " Id. Nimmer cited the 
Appellant's lack of clarity in her emails, stating not only were there multiple 
errors, but it was difficult to determine the message. "The CSA director, the 
Change Manager, and I have all received emails from you and we have no idea 
of what you want done with the information." Finally, Nimmer cited the 
Appellant's lack of keeping him informed of "problems, issues, changes ... as they 
occur." Id. 

The Appellant answered she believed errors were minimal, and that her 
staff was responsible for review. The Hearing Officer disagrees. As Manager of 
the Benefits section, the responsibility for accuracy of documents leaving the 
section resides ultimately with the Appellant, so that follow-up corrections are 
eliminated or nominal. With respect to being asked by Nimmer to keep him 
informed as to the Appellant's "projects ... , problems issues changes as they 
occur ... " the Appellant answered it was "not expressed to me that I needed 
permission from Mr. Nimmer to send an email." The Hearing Officer finds 
Nimmer, as the supervisor over the Benefits section, properly asked to be kept 
informed of pertinent information. The Appellant's answer, while perhaps 
addressing different concerns, was non-responsive. 

It appears Nimmer used reasonable diligence and care to procure 
evidence in the area of Oral and Written Communication, as he was authorized 
to consider as the Appellant's supervisor. He reported not only his own 
assessment but that of others affected by the Appellant's communications, such 
as the Director and Change Manager, both of whom reported difficulty 
determining the Appellant's message in her emails. He gave candid and honest 
consideration of the evidence. A review of the communications in the exhibits, 
for example, Exhibit C, in which the Appellant responds to her PEPR, does not 
give any reason to second-guess Nimmer's evaluation. The Appellant's 
response, while addressing many of the issues in her PEPR was difficult to 
decipher in its organization and in its message. The same held true for the 
Appellant's testimony at hearing. For these reasons, the Hearing Officer finds a 
reasonable person would not be compelled to reach a contrary conclusion with in 
the area of "Oral and Written Communication." 

In the area of "Teamwork/Team Effectiveness" Nimmer rated the 
Appellant Below Expectations based on members of the Appellant's staff having 
"voiced a number of concerns over your management style and how you 
communicate a lack of respect and courtesy when you relate to them," including 
'you just walk by and throw stuff on their desk,' but don't explain what it is you are 
giving them or what you want them to do with the information .... "[Exhibit 2, p.5]. 
Nimmer also cited the staff's complaints about their lack of trust of the Appellant. 
"They do not feel like you value the work they do, that you [do not] care about 
them as people, that you are [not] concerned about their professional 
development.. .. " Id. Nimmer stated the Appellant's peers from the senior 
leadership team, from the compensation staff she previously supervised, and 
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from the Employee Health Care Insurance Committee (EHCIC) voiced similar 
complaints. Id. 

The Appellant responded not only she disagreed with this assessment but 
she asked "several employees and they were shocked by these [Nimmer's] 
statements" [Exhibit C]. Despite the Appellant's claim, none of the testimony 
presented by the Appellant refutes Nimmer's conclusion, and some serves to 
support it, for example statements, above, by Corrine Freese, whose criticism of 
the Appellant was not refuted. 

The Hearing Officer finds in the area of "Teamwork/Team Effectiveness," 
Nimmer used reasonable diligence and care to procure evidence. He sought and 
received information from members of the Appellant's staff, and other employees 
within the city who have interacted with the Appellant. The Hearing Officer finds 
his assessment candid and honest, and finds a reasonable person would not be 
compelled to conclude the contrary of his decision in the area of 
"Teamwork/T earn Effectiveness." 

In the area of "Employee Benefit Administration" Nimmer rated the 
Appellant Below Expectations based on "failing to monitor your staff or provide 
direction to them on using the imaging system," which cost "$800.00 a month to 
do nothing, yet the documents that needed to be scanned kept piling_up and no 
provision was made for storing them effectively." [Exhibit 2, p.5]. He found the 
Appellant grossly neglected her duties for failing to manage city funds, for 
example her failure to reconcile the cit/s account with Standard Insurance Co., 
paying benefits to employees no longer with the city, and allowing a 3.5 million 
dollar excess to remain in an insurance reserve account. According to Nimmer, 
when the reserve was discovered from a second-hand source, the resultant 
release of funds allowed the Mayor to rescind a previously imposed furlough day 
to city workers. Id., p.6, [Nimmer testimony]. 

The Appellant answered she was aware of the imaging system problems, 
but "things piled up not due to a failure on my part, but due to lack of time, 
staffing and resources." She stated she requested the imaging contract but "one 
was not provided," and cited the failure of a subordinate to follow through. The 
Hearing Officer finds Nimmer's response to be an accurate statement. "[Y]ou are 
the one ultimately responsible for making sure the work in Benefits gets done." 
Exhibit 4, p.4. The Hearing Officer concludes a reasonable person would not feel 
compelled to disagree with Nimmer's conclusion that the Appellant be assessed 
a Below Expectations rating in the area of "Employee Benefit Administration." 

In the area of "Compensation and Classification," Nimmer initially awarded 
a Meets Expectation rating to the Appellant on November 24, 2003, based upon 
his "lack of direct knowledge of your performance in these areas."[Exhibit 2, p.6]. 
When the Appellant then requested feedback from staff and others concerning 
her performance in the area of classification, Nimmer revised his rating down to 
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Below Expectations on December 17, 2003, because of negative reports 
concerning the Appellant's service to Denver International Airport {DIA), based 
on staff the Appellant supervised reporting dissatisfaction with the Appellant's 
performance, and based on his review of accomplishments provided by the 

· Appellant, for which Nimmer found "no actions were taken or results 
achieved."[Exhibit 4, p.11]. In particular, Nimmer relied on the negative reactions 
of classification personnel at DIA to the Appellant's recommendation concerning 
a position at DIA The Human Resources Director for DIA, Jim Thomas 
{Thomas) testified he was resisting renewing the contract for Career Service 
Authority to provide employees at DIA due to his dissatisfaction with the 
Appellant's work. He stated "the approaches by [the Appellant] were inconsistent 
with what was done before [her]." He stated he found it "odd" that one of the 
Appellant's classification reco·mmendations at DIA would have paid a subordinate 
two steps more than his supervisor. [Cross-examination of Thomas]. Jerome 
Cooper, a former personnel analyst under the Appellant was particularly scathing 
in his view of the Appellant's work. [See Exhibit 19]. On the same subject of DIA, 
he stated flatly "DIA was prepared to seek termination of the MOU [memorandum 
of understanding to provide CSA employees to DIA] at the renewal date or 
sooner, if you had remained in your previous role managing Classification & 
Compensation." Id. · 

The Appellant responded by questioning Nimmer's experience in 
classification, which Nimmer confessed was limited [Cross-examination of 
Nimmer]. She also stated the position for which she recommended the 
classification change at DIA "has still not been created, and not appealed," 
suggesting there was therefore no harm from the recommendation. 

The Appellant's witness, Jodi Smith (Smith), seemed to concur with 
Cooper and Thomas. Smith has substantial experience and expertise in 
classification. For two years she was the interim manager in Denver's Human 
Services Department (later the CSA): She was in charge of two teams that were 
responsible for classification and recruitment. "In that capacity it was my 
responsibility to conduct reviews over classification issues." [Smith testimony]. 
When questioned about the Appellant's DIA classification recommendation, 
Smith stated "I think I spent thirty hours on that file. It was the supervisor position 
that was particularly problematic because the job classification that Yasmine 
recommended was lower pay-wise than the classification the [subordinate] . 
employee was moved to. That was a problem. It didn't track with common 
practice. That recommendation was overridden. " 

The Hearing Officer found Thomas' and Smith's testimony particularly 
compelling. Thomas was careful to avoid any personal attack on the Appellant, 
and preferred to remain positive, however, the message was clear that the 
Appellant's work nearly cost CSA its contract with DIA Smith, as the Appellant's 
witness concluded the Appellant was incorrect in her classification 
recommendation. Therefore, Nimmer based his findings on appropriate 
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information from outside sources, including those solicited by the Appellant. He 
made a fair finding of those investigations. A reasonable person would not feel 
compelled to differ with his recommendation. 

Based upon the findings above, the Hearing Officer concludes the rating 
of Below Expectations was not arrived at in an arbitrary or capricious manner, 
nor was it without a rational basis or foundation pursuant to CSR 19-1 O e ). 

D. Discrimination 

The Appellant next argues her Below Expectations. PEPR was based on 
improper discrimination based upon race, disability, gender, and age pursuant to 
CSR 19-10 f). The test for establishing a prima facie case for discrimination is 
well established in this forum. Initially, the burden lies with the Appellant to show 
1 . she is a member of a protected class; 2. an adverse employment action was 
taken against her; 3. the action was taken under circumstances tending to give 
rise to an inference that the action was motivated by discrimination against the 
Appellant because of her membership in the protected class. VIALPANDO, 100-
03. DANIELS, 05-03. p.5-6. VIGIL, 17-03, p.9. COBB, 163-03, KANAN, 09-02. 

Once the Appellant has established a prima facie case for age 
discrimination, the burden shifts to the Agency to show a bone fide 
business purpose for its decision. If the Agency shows a bone fide 
business reason, the burden shifts back to the Appellant to show the 
bone fide business purpose is a pretext for the age discrimination. 
KANAN, 09-02, p.7. 

1. Race Discrimination 

Although_ the Appellant claimed discrimination based upon race in her initial 
appeal, at hearing, she presented no evidence regarding her claim of racial 
discrimination. An employee cannot create jurisdiction over a case simply by 
writing the word "discrimination." There must be some basic statement of facts 
tending to make a colorable claim that the action complained of was taken 
against the employee because of membership in one of the protected classes. 
HULL, 139-02. The charge of racial discrimination is therefore dismissed. 

2. Disability Discrimination 

As was the case for disability discrimination, the Appellant claimed 
discrimination based upon a disability in her initial appeal, but presented no 
evidence to support her claim at hearing. The charge of disability discrimination 
is therefore dismissed. 
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3. Gender Discrimination 

Because the Appellant is female, she is a member of a protected class. 
CSR 19-10 c), DANIELS, 05-03. The Agency did not dispute the Appellant's 
testimony that her Below Expectations PEPR may affect her future employment 
prospects with the city of Denver[Exhibit 11], thus the Below Expectations PEPR 
was an adverse employment action, the second prong of the prima facie case for 
discrimination. See Berry v. Stevinson Chevrolet, 74 F.3d 980, 986- 87 (10th Cir. 
1996)("One factor that strongly indicates a challenged action is an 'adverse 
employment action' is that the action causes harm to future employment 
prospects"). The Appellant presented the testimony of several witnesses to 
support her claim of the third prong of the discrimination test: the circumstances 
tending to give rise to an inference that the Appellant's Below Expectations 
PEPR was motivated by gender discrimination. 

The Appellant testified when she sought areclassification of her position 
"Nimmer and Adkison retaliated against [me] by removing [my] pay and . 
classification duties to negatively affect my ability to challenge my job 
classification ... because I am a woman. My impression from Jim [Nimmer] and. 
Steve [Adkison] is that these changes in my job occurred because of budget 
concerns. There is no fiscal benefit to these changes. This supports my 
contention that these changes occurred because I am a woman. Also Steve 
Adkison and Jim Nimmer are men." She also testified that Nimmer "is hyper
critical of me on a daily basis" and concluded "I believe Nimmer's harassment of 
me relates to my gender, female." 

Ms. Debbie Saraceno (Saraceno), a staff assistant at the CSA, testified 
for the Appellant "I asked [another supervisor] to intervene because of his 
[Nimmer's] verbal and email abuse." [Saraceno testimony]. She also affirmed 
Nimmer was "demeaning and degrading at times," [id]; however, under cross
examination by the Agency, she denied Nimmer's abuse was directed toward 
her as a female. 

[Agency]: Do you believe you were being singled out 
for this poor treatment by Mr. Nimmer? 
[Saraceno] No. · 
[Agency] Do you think you were being singled out for 
this poor treatment because you were a woman, or is 
this, as far as you can tell, the way that he deals with 
people in general? 
[Saraceno] I would think [pause] the way he deals with · 
people in general. 

Ms. Audrey Renke (Renke) also testified for the Appellant. She reported 
to Nimmer from approximately May through June, 2003, during the CSA 
restructuring. In response to being asked if Nimmer either implied or directly 

12 



stated, if given the chance he would get rid of the middle aged women on the 
senior staff, Renke answered "Yes he did." [Renke testimony]. Renke also 
testified that at the time of the CSA reorganization, July 1, 2003, she was 
demoted from her position as assistant to the acting director, then bumped from 
the demotional appointment by a less qualified woman as a result of Nimmer's 
intervention. "He told me he was going to do it, and the next day he came back 
and told me this is what was going to happen, even though that morning the plan 
had been to put that person in another position." 

Britton testified she believed Nimmer's treatment of the Appellant was 
inappropriate [Testimony of Britton], but was not based in age or gender 
discrimination [Cross-examination of Britton]. Jodi Smith testified for the 
Appellant. She is fifty-three years old. She stated she has worked under 
Nimmer's supervision for one year and it is "chaos in when and how you talk to 
him." [Smith testimony]. She denied, however, any direct knowledge of gender 
discrimination attributed to Nimmer. Id. Earline Hill (Hill) is an analyst specialist in 
the CSA. She is fifty-two years old. She testified for the Appellant, stating she 
felt Nimmer made her feel her contributions were not valued, and that he 
interrupted her during her presentations. [Hill testimony], but she denied Nimmer 
engaged in any age or gender discrimination. "It was personalities." Id. 

Former Hearing Officer Michael Gallegos, a female witness called by the 
Appellant to support her claim of gender and age discrimination, stated flatly "I 
have never witnessed an event involving Jim Nimmer, myself, or anyone that 
appears to demonstrate gender or age bias by Jim." [Exhibit 26, Attachment, · 
Gallegos statement] 

Even without considering the Agency's testimony in response, the 
Appellant has failed to demonstrate any circumstances which might tend to give 
rise to an inference that her Below Expectations PEPR was based upon gender 
discrimination. The Appellant's own testimony was conclusory, and failed to cite 
how Nimmer's actions may have been based in gender discrimination ("Nimmer 
and Adkison retaliated against [me] by removing [my] pay and classification 
duties to negatively affect my ability to challenge my job classification ... because 
I am a woman.")("My impression from Jim [Nimmer] and Steve [Adkison] is that 
these changes in my job occurred because of budget concerns. There is no 
fiscal benefit to these changes. This supports my contention that these 
changes occurred because I am a woman. Also Steve Adkison and Jim Nimmer 
are men"). 

The Appellant cannot create jurisdiction over her case simply by uttering 
the word "discrimination." There must be some basic statement of facts tending 
to make a colorable claim that gender discrimination was taken against her 
because of membership in one of the protected classes. HULL, 139-02. 
Therefore her conclusory statements are not enough. In addition, while the 
Appellant's witnesses testified Nimmer does not treat people well, they denied 
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he engaged in any pattern of gender discrimination. Saraceno, Britton and Hill 
denied the clai.m of gender discrimination outright, while Smith denied any direct 
knowledge of Nimmer engaging in gender discrimination. 

Only Renke testified that Nimmer stated he intended to "get rid of all the 
middle-aged women" hired by former Director Jim Yearby. The Hearing Officer 
does not question Renke's credibility; however her testimony, taken with the 
denial of gender discrimination by the Appellant's other witnesses, does not 
establish a pattern of gender discrimination by Nimmer from which the Hearing 
Officer can conclude by a preponderance of the evidence that Nimmer's actions 
toward the Appellant were based upon gender discrimination. Moreover, when 
the Appellant confronted then-interim Director Kelly about alleged gender 
discrimination by Nimmer, Kelly had an independent investigator report on that 
as well as other claims of wrongdoing by Nimmer against the Appellant. The 
investigator concluded "Ms. Chapman's allegations of unfair treatment, abuse, 
and retaliation based on gender and/or age discrimination are not 
substantiated ... " [Exhibit 26, p.26]. The Hearing Officer finds the Appellant did 
not establish her claim by a preponderance of the evidence that the Agency 
rated her job performance PEPR Below Expectations based upon improper · 
gender discrimination. 

4. Age Discrimination 

The Appellant stated Nimmer retaliated against her for her request to have 
the Career Service Board audit her position by Nimmer's influencing the Board to 
deny her audit request. She stated Nimmer's retaliation was based in age 
discrimination as well as gender discrimination. "I think that Steve Adkison and 
Jim Nimmer also did this [denied her request for a position audit and removed 
some of her former responsibilities] because of my age. Both Steve Adkison and 
Jim Nimmer are over forty, but younger than me." 

Since the same testimony concerning gender discrimination was 
presented as evidence of age discrimination, the Hearing Officer reaches the 
same conclusion. The Appellant's conclusory statements concerning Nimmer's 
actions being founded in age discrimination do not meet the third prong of the 
discrimination test, that some basic statement of facts tending to make a 
colorable claim that gender discrimination was taken against her because of 
membership in one of the protected classes. HULL, 139-02. Also the same 
witnesses who testified for the Appellant and denied gender discrimination, were 
either silent on the subject of age discrimination or, except Renke, testified they 
found no age discrimination by Nimmer against the Appellant. Therefore, for 
reasons as stated above, the Hearing Officer concludes the Appellant has not 
proven by a preponderance of the evidence that the Agency rated the Appellant's 
PEPR Below Expectations based upon improper age discrimination. 

14 



Based upon the analysis, above, the Hearing Officer must conclude the 
Appellant has not carried her burden to prove by a preponderance of the 
evidence that her Below Expectations PEPR was arbitrary, capricious, or without 
rational basis or foundation, nor that her Below Expectations PEPR was a 
retaliation based upon improper discrimination. 

E. The Five-Day Suspension 

The Agency presented evidence in two areas to support susp-ending the 
Appellant: 1. below standard work performance and 2. hostile and intimidating 
behavior. The Agency bears the burden to prove, by a preponderance of the 
evidence, that it had just cause for the disciplinary action. GUSTERN, 128-02, 
citing BRUNZETTI, 128-02, TAPLAN, 35-99, ORTEGA, 97-02. The Agency 
claims it had just cause to suspend the Appellant for five days without pay based 
upon her violation of Career Service Rules 16-50 A. 1 ), 7), 8), 20), and CSR 16-
51 A. 2), 4), 6), 10, and 11 ). 

1. CSR 16-50 A. 1) Gross Negligence or willful neglect of duty 

Discipline, up to and including termination, may be imposed for gross 
negligence or willful neglect of duty. CSR 16-50 A. 1 ). "Gross Negligence", under 
CSR 16-50 A. 1 ), means negligence which is flagrant or beyond all allowance, or 
showing an utter lack of responsibility. KEEGAN, 69-03, DANESHPOUR, 88-03, 
p.10. 2. "Willful neglect of duty," under 16-50 A. 1 ), transcends any form of 
negligence and involves conscious or deliberate acts. KEEGAN, 69-03 .. 

There is a lengthy process to ensure city of Denver employees receive 
benefits associated with their employment. The Appellant testified at hearing as 
to the process, but was vague about many of the details. According to the 
Appellant that process is as follows. About the beginning of September every 
year, a form 42, which is a request for a contract, is completed by Debbie 
Saraceno (Saraceno). Saraceno is an administrative assistance in the Finance 
Section of the Career Service Authority. Her supervisor is Director Kelly Brough. 

The information for the form 42 is provided by the Appellant or a member 
of her staff. Next, it is signed by the Director of Career Service, then forwarded 
to the Office of Budget Management. That routing, according to the Appellant, is 
overseen by Saraceno, and takes at least one week. 

Then, the form 42 is sent to the office of the City Attorney for review and to 
prepare the contract. That review and drafting takes about one week. Saraceno 
also oversees that function. 

Next, an ordinance is prepared for presentation to the Denver City 
Council. The Appellant stated she was responsible for that function. The 
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preparation of the ordinance is undertaken by, "last! knew" the 
Intergovernmental Committee." Then it is sent to the Mayor Council, then to City 
Council for two readings and final approval. The entire process takes "a couple 
months." 

Nimmer testified one of the critical functions for the Appellant, as Manager 
of Benefits, was to ensure delivery of benefits to city employees. [Exhibit 6, p.3]. 
He stated the Appellant had always known the benefits contracts were her 
responsibility and that she had provided a timeline to him in August, 2003 to 
accomplish the contract process for employee benefits by October 30, 2003 
[Nimmer testimony]. On November 20, 2003 the contracts had not been 
completed. [Exhibit 6, p.3]. Nimmer and Kelly then described the Appellant's 
shortcomings in ensuring timely completion of the benefits contracts with the 
service providers . 

. . . you said you had talked with employees about a 
timeline [for completing the contract process but we 
pointed out that your timeline would not guarantee 
deadlines were met. Further, your follow up efforts did not 
include everybody and did not ensure that these contracts 
would be finalized. On Friday, November 21, 2003, at 
8:30 a.m. we called a 15 minute meeting of involved 
parties within CSA ... to develop a plan and timeline and 
assign responsibilities. We were deferentiaf to you in that 
meeting still hoping you would take the lead as expected 
and accomplish this critical task. You didn't track who 
agreed to do what or when. You didn't create a reporting 
structure or communication lines to ensure you know 
progress was being made .... your follow up ... never 
coordinated with the internal processes and, at best, 
required that somebody else track how this would all come 
together. 

[Exhibit 6, p.4]. 

Because Nimmer and Brough felt the Appellant was not going to be able 
Umely to complete the contract process, they met with the Appellant again on 
December 4, 2003 and still found the Appellant's plan deficient. They jointly 
identified deficiencies and agreed the Appellant would provide an updated plan by 
December 8. There was no update by the 1ih. On December 18, Nimmer asked 
the Appellant again for an updated plan. [Exhibit 6, p.4]. Due to these lapses, 
Nimmer and Brough cited the following deficiencies in the Appellant's execution of 
her plan which they alleged were in violation of 16-50 A. 1 ): 
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Failing to take responsibility for executing her own plan; 
CSA missing filing the ordinance on December 11 because 
benefits contracts were not signed; 
Failing to coordinate with CSA staff, including her supervisor; 
Failing to coordinate with the city attorney's office to insure timely 
completion of the contracts; 
Missing city council deadlines; 
Requiring the intervention of Nimmer to deliver contracts to 
providers on December 12; 
Failing to provide an updated plan, even after being told to do so 
by December 16; 
Providing a plan, on December 17, that was deficient in failing to 
address what had to be done to complete the contract process 
and failing to provide realistic dates; 
Failing to understand the importance of the December 31, 2003 
contract completion deadline by stating not having coverage 
isn't that big of a deal, while the city attorney stated all city 
employees were at risk of losing health coverage without a 
contract in place by December 31. 

[Exhibit 6, p.4-5]. 

The Appellant's response to these allegations was twofold: she fulfilled her limited 
responsibilities in the process to provide benefits to city workers; and Nimmer 
constantly undermined her, thereby making it impossible for her to complete the 
contract process even when she assumed full responsibility for the benefits 
provider contracts. 

When asked who was ultimately responsible for overseeing the contract 
process, the Appellant answered "I don't know." My end was to take the contract 
through the ordinance process." [Testimony of Appellant]. She then stated the 
benefits contracts were a shared responsibility. [Cross examination of 
Appellant]. She also stated "I understood from [Nimmer] that he was handling it 
[the contract process]," although "once I understood no one else was doing it, I 
took every effort I could." Id. "I was receiving different information daily from 
different people. I presented a time line on December 4th [2003], with who's 
responsible for what." Id. 

The Appellant stated she recognized she was responsible for the 
contracts process only beginning December 4. [Cross examination of Appellant]. 
She also recognized that, subsequent to her taking responsibility on December 4, 
the December 11 deadline for City Council to consider the proposed contract 
ordinance was missed. The Appellant replied the reason for the missed deadline 
was "I had no control over the city attorney." Id. Then the Appellant was asked if 
she advised anyone the December 11 deadline would be missed, or if she asked 
the supervisor for the city attorney, she replied "I believed Dani Brown was taking 
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care of it. I don't think there was anything I could've done." She also inferred 
Saraceno was responsible. "All the contract information was given to Deb 
Saraceno, and I personally asked if she need anything else to complete the 
contracts, to which she replied no." [Testimony of Appellant]. 

The Hearing Officer finds at least as early as August 2002, the Appellant 
was made aware it was ultimately her responsibility to complete the insurance 
contract process. At that time then-Director Yearby informed the Appellant "it is 
your job to get the health insurance through City Council." [Exhibit 24]. The 
Appellant replied that was only partly true. "It was just for the [contract] rates." 

When the Appellant asked Brough when the contracts were her 
(Appellant's) responsibility, Brough answered "you brought in that timeline that 
you prepared that had various timelines ... and you said by October 30th you 
would have the contracts in place." [Cross-examination of Brough]. Later, 
regarding the Appellant's implementation of that plan, Brough testified "follow 
through wasn't happening, and communication wasn't happening. People didn't 
know we weren't gonna make the timeline .... " and "you were given a second 

· chance to fix it on November nineteenth." Id. 

In response being asked why she assessed a five-day suspension, 
Brough answered 

between the time of the disciplinary action and the [previous] 
written reprimand, there had been numerous interventions on my 
behalf to try to improve your performance, and what were my 
expectations for that unit, and still, I felt like you weren't making any 
progress." That combined with the serious nature of the situation. I 
see you as a very high-level manager in the organization, someone 
I should be able to rely on, and when it came to getting these 
contracts to city council, I really felt like I couldn't rely upon you. 

[Cross-examination of Brough rebuttal]. 

It is difficult to imagine a Benefits Manager for the Career Service 
Authority not taking full responsibility to ensure the delivery of benefits to Denver 
city employees. Yearby told her as much in 2002, and despite her denial ("it was 
just for the [contract] rates."), the Appellant may not deflect responsibility by 
assigning the task of benefits contracts to an administrative assistant, Saraceno, 
who was not under her supervision. The Appellant acknowledged responsibility 
for the contract process only beginning December 4, 2003, but even after that 
date deadlines were missed,. such as the December 11 date for City Council to 
consider the proposed contract ordinance. 
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As to the Appellant's arguments that Nimmer undermined her efforts to 
complete the contract process once she assumed responsibility December 4, 
2003, there was no memorial of that transfer of obligations via an email or 
otherwise, and both Nimmer and Brough adamantly denied that allegation. While 
Nimmer and the Appellant had obvious antipathy toward each other, which may 
explain her lack of communication with Nimmer, the Appellant had no such. 
negative feelings toward Brough, and did not approach Brough about Nimmer 
interfering with her after December 4, the date the Appellant agrees she was 
responsible for the benefits contracts. 

In summary, the Appellant failed initially to recognize it was her 
responsibility for the contracts process in its entirety. Her statements that the 
contracts process was the responsibility of Saraceno is not credible. Saraceno 
does not work in the Benefits Section. Even after December 4, 2003, the date 

· she acknowledged responsibility to complete the contract process, critical dates 
such as the city ordinance, were missed. At thatpoint, the Appellant's pointing to 
Saraceno and Dani Brown's failures can no longer be justified. The critical 
omissions after December 4 could have resulted in the loss of benefits to over 
ten thousand employees and their families. Those potential consequences are 
beyond all allowance and show an utter lack of responsibility. Therefore, the 
Hearing Officer concludes the Agency has proven, by a preponderance of the 
evidence that the Appellant was grossly negligent in the performance of her 
duties, in violation of 16-50 A. 1 ). 

2. 16-50 A. 7) Refusing to comply with the orders of an authorized 
supervisor or refusing to do assigned work which the employee is capable of 
performing. 

The Agency claims the Appellant violated this rule when, during a meeting 
on November 24, 2003, Nimmer ordered the Appellant "not to confront staff or 
otherwise interact with employees in an inappropriate or unprofessional manner." 
The Agency stated the Appellant almost immediately sent out emails to 
employees that "challenged them" and caused the employees to approach 
Brough and Nimmer complaining about " the unprofessional nature of the emails 
and concerns about retaliation" in violation of Nimmer's order. Nimmer cited 
three employees under the Appellant and two outside employees as those who 
received emails in violation of Nimmer's order. [Nimmer testimony]. Of those 
employees, only Britton testified at hearing and she stated she never felt 
intimidated, or threatened by the Appellant, directly contradicting Nimmer's 
testimony. 

Refusing to comply with a supervisor's orders pursuant to 16-50 A. 7) 
requires an intent to refuse. Failing to comply is not enough. See, e.g. In re 
TRUJILLO, #28-04. The Agency failed to prove by a preponderance of the 
evidence, either by direct or circumstantial evidence, the Appellant's intent to · 
violate Nimmer's order. At most the Agency presented some proof that the 
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Appellant failed to comply. "The failure to accept or hear feedback that others 
find you intimidating ... " and "[w]hat you fail to understand is ... " [Exhibit 9, p.7]. 
Based on Brittan's testimony and the Agency's failure to prove a bad intent by 
the Appellant, the Agency has failed, by a preponderance of the evidence, to 
prove the Appellant was in violation of CSR 16-50 A. 7). 

3. 16-50 A. 8) Threatening, fighting with, intimidating, or abusing 
employees or officers at the City and County of Denver for any reason, including 
but not limited to: intimidation or retaliation against an individual who has been 
identified as a witness, as a party or as a representative of any party to any 
hearing or investigation relating to any disciplinary procedure, or a violation of a 
city, state, or federal rule, regulation or law. 

The Agency's evidence for this violation was almost the same as for the 
violation immediately above. Brough stated after the Appellantreceived the 
Below Expectations draft, the Appellant confronted her staff and others with the 
draft PEPR in an attempt to intimidate and bully them into renouncing the 
accuracy of the evaluation. [Exhibit 9, p 6.]. Nimmer then ordered the Appellant 
"not to confront staff or otherwise interact with employees in an inappropriate or 
unprofessional manner." Id. Nimmer and Brough claimed "within hours of the 
meeting, you sent the two attached emails ... you challenged employees to share 
with you how you have 'displayed inappropriate behavior' ... asking that they 
'please specify what commitments I have failed: to follow through on."' Id. Brough 
and Nimmer then stated "[a]gain, we heard complaints about the unprofessional 
nature of the emails and concerns about retaliation if reporting relationships 
changed in the future." "Those [who received your emails] expressed a 
consistent concern about retribution, retaliation and. questioned your motives." Id. 
Nimmer testified the staff who reported being threatened and intimidated by the 
Appellant were Heather Britton, Corrine Frease, Annette Housely, and that other 
employees approached Brough. [Nimmer testimony]. 

The Appellant replied "none of [the staff I talked with] indicated they had 
any fear of talking with me." She named Pat Anderson, John Hoffman, Don 
Braden, Karen Martinez, Virginia Romero, and Dani Brown, as those who had no 
fear of talking with her. [Appellant testimony]. She also stated at the November 
24 meeting, Stacy Schalk indicated that email was an appropriate way to elicit 
feedback from employees. Id. 

Regarding staff who felt or did not feel threatened or intimidated by the 
Appellant's emails, only Britton testified, and she stated she never felt that way, 
nor did she obseNe any other staff member who did. The Agency offered no 
rebuttal to Brittan's testimony. Therefore, the Agency has failed to prove by a 
preponderance of the evidence that any staff member under the Appellant felt 
threatened or intimidated by the Appellant's emails of November 24. 
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The Agency next cited an email the Appellant sent on November 25 to 
Steve Hutt and Ray Sibley [Exhibit 6 attachment dated November 25, 2003], as a 
violation of Nimmer's order "not to ... otherwise interact with employees in an 
inappropriate or unprofessional manner." [Exhibit 6, p.6]. Hutt and Sibley were 
described as "two client representatives from other City agencies." Id. The 
Appellant did not respond to this allegation. 

In reviewing the email to Hutt and Sibley, the Hearing Officer finds the 
contents could have been.taken by the recipients as inappropriate or 
unprofessional, but no testimony was provided concerning the recipients' 
reaction as feeling threatened or intimidated. The Agency has not proven a 
violation of CSR 16-50 A. 8) by a preponderance of the evidence. 

4. 16-50 A. 20). Conduct not specifically identified herein may also be 
cause for dismissal. 

The Agency did not present any evidence pertaining to the Appellant's 
violation of this rule. The Hearing Officer therefore finds the Agency did not carry 
its burden to prove a violation of this rule against the Appellant by a 
preponderance of the evidence. 

5.16-51 A. 2) Failure to meet established standards including either 
qualitative or quantitative standards . 

. The Agency presented no evidence the Appellant violated any written 
standard at the time it issued her Below Expectations PEPR. There was no 
written description of the Appellant's position as Manager of Benefits. It was 
unclear from the evidence whether any managerial position within the CSA has 
such written standards. The CSR do not appear to require such written standards 
or description, although it may have made much of this case unnecessary even if 
only by way of painting a broad description of the general duties of the position. 
Nonetheless, as written standards for Managers are not required, the question 
remains whether the Appellant was made aware and understood, or should 
reasonably have understood, what standards the Agency now alleges she 
violated. 

The Agency case here is much the same as for the Agency's evidence for 
gross negligence, above. Nimmer stated a critical function for the Benefits 
Manager is to oversee and complete the benefits contracts for the city. [Exhibit 9, 
and Nimmer testimony). In 2002 Yearby instructed the Appellant "it is your job to 
get the health insurance through city council." [Exhibit 24]. While the Appellant 
claims she was unaware oversight of the entire contracts was her responsibility 
alone, she provided a timetable in August where she listed having the contracts 
completed by October 31, 2003 as one of her responsibilities. [Nimmer, Brough 
and Appellant testimony]. She also admitted she became aware of her 
responsibility for the benefits contracts on December 4, 2003 and even then, 

21 



critical deadlines such as the December 11 ordinance filing, were missed, 
requiring others to step in to ensure contracts were completed before year's end. 
[Exhibit 9, p.4]. On December 16 Nimmer again instructed the Appellant it was 
her responsibility to complete the contracts process, yet her December 17 plan 
was deficient. Id. The Hearing Officer concludes there was sufficient evidence 
presented by the Agency to find, by a preponderance of the evidence, that the 
Appellant should have been aware of established standards prior to December 4, 
2003, and that after that date, when she acknowledged responsibility for meeting 
standards including contract completion, she still failed to fulfill them. For these 
reasons, the Hearing Officer finds the Agency proved, by a preponderance of the 
evidence, the Appellant violated CSR 16-51 A. 2). 

6. CSR 16-51 A. 4} Failure to Maintain satisfactory working relationships 
with co-workers, other City and County employees or the public. 

The Agency proof for this violation is much the same as for CSR 16-50 A. 
7) and 8), above. As above, the Agency ~laims the Appellant implicitly 
threatened and bullied subordinates and others into retracting negative 
statements about the Appellant which resulted in her Below Expectations PEPR, 
however Britten's testimony negated the underlying allegation of wrongdoing. 
The Agency also stated the Appellant failed to maintain satisfactory relationships 
with others in the city, including Steve Hutt and Ray Sibley. Exhibit 19 contains 
Jerome Cooper's acerbic condemnation of the Appellant's interpersonal 
relationships with him and others within the city. Other than to disagree with 
them, the Appellant failed to counter those accusations. Therefore, the Hearing 
Officer finds the Agency has proven, by a preponderance of the evidence, the 
Appellant was in violation of CSR 16-51 A. 4). 

7. CSR 16-51 A. 6) Carelessness in performance of duties and 
responsibilities. 

"Carelessness" is distinguished from "gross negligence" or "willful neglect 
in CSR 16-50 A. 1 ), in that carelessness requires neither a showing the 
Appellant engaged in reckless disregard of the consequences nor the intentional 
performance failures that are necessary to establish either "gross negligence" or 
"willful neglect." CASTENEDA, 79-03. 

The Appellant's carelessness in the performance of her duties and 
responsibilities were not conscious or deliberate, but rather from a lack of 
understanding her essential job responsibilities. Nimmer seemed to 
acknowledge as much when he stated "there's never been any doubt you worked 
hard at your job, and that you took your job very seriously, but the doubt has 
always been the effectiveness of the work that you've done." [Nimmer testimony]. 
Also, no staff member under the Appellant stated the Appellant consciously or 
deliberately avoided her work or sabotaged projects. She merely failed to follow 
through, apparently entrusting her responsibilities to her subordinates. See, e.g., 
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Britton and Washington testimony, supra. It was the dire consequences of the 
Appellant's failure to follow through with the benefits contracts and failure to 
communicate well with others in the city as noted above, which resulted in finding 
the Appellant in violation of the gross negligence standard, above. As the 
Appellant was found in violation of CSR 16-50 A. 1 ), gross negligence, and the 
facts for the violation here are the same, the Hearing Officer finds, for reasons 
stated above, the Agency has proven the lesser burden of carelessness by a 
preponderance of the evidence. 

8. 16-51 A. 10) Failure to comply with the instructions of an authorized supervisor. 

It is important to distinguish between standards of proof required to prove 
the above-cited Refusing to comply with the orders of an authorized supervisor, 
CSR 16-50 A. 7), and this rule. Decisions in the federal sector have shown that 
to prove a refusal to comply, the Agency must prove the refusal to obey a proper 
order was intentional and willful disobedience. MSPB Law and Practice, 1 ih Ed. 
1712, citing Hamilton v. USPS, 71 MSPR 547, 555-56 (1996), add1 citations 
omitted. Cases in this forum have supported that finding. See, e.g. In re 
TRUJILLO, #28-04. On the other hand, to prove a failure to comply, the Agency 
need prove only that proper instructions were given to an employee and the 
employee failed to follow them, regardless of intent. Hamilton, supra. 

Nimmer gave the Appellant an order on November 24, 2003, not to send 
emails that would challenge the recipients. [Exhibit 6]. The next day the 
Appellant did just that in her email to Hutt and Sibley. [Exhibit 6, attachment]. 
Even though the Agency failed to prove the Hutt and Sibley were threatened, 
intimidated, or abused by the·November 25 emails, in violation of 16-50 A. 8), the 
language of the email is challenging on its face, therefore in violation of Nimmer's 
order to the Appellant. Therefore, the Agency has proven the Appellant was in 
violation of CSR 16-51 A. 10) by a preponderance of the evidence. 

9. 16-51 A. 11) Conduct not specifically identified herein may also be 
cause for progressive discipline. 

The Agency did not cite any evidence specifically in support of its 
· contention that the Appellant was in violation of this rule. Therefore, the Agency 

has not carried it's burden to prove the Appellant violated CSR 16-51 A. 11) 
beyond a reasonable doubt. 

IV. APPELLANT'S CLAIMS 

A. Rules Violations 

The appellant originally claimed the Agency was in violation of CSR 5-62, 
13-60, 15-101, 15-102 E, 15-1_06, and 16-50. At the Prehearing Conference, 
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held immediately prior to hearing on July 20, 2004, the Appellant withdrew her 
claim based on CSR 5-62. The Hearing Officer found the Appellant gave 
insufficient notice of her claim regarding CSR 13-60 and dismissed that claim. 
The Appellant withdrew her claim based on CSR 16-50. 

The Appellant claims the Agency allowed Nimmer to discriminate against 
her in violation of CSR 15-101, 102E, and 106, regarding harassment, 
discrimination, and retaliation. This Hearing Officer found, above, the Appellant 
failed to meet her burden to prove the underlying claims of harassment and 
discrimination and retaliation. Without having established the underlying causes 
of action, the Appellant has failed to prove, by a preponderance of the evidence, 
that the Agency was in violation of 15-101, 102 E, and 150-106. 

B. Nimmer's email 

Regarding the Appellant's remaining claims of harassment and retaliation, 
an independent investigator found no evidence of either. [Exhibit 26]. Also, the 
Appellant failed to connect the content of the Nimmer email to Nimmer's alleged 
harassment of and retaliation against the Appellant Simply making the statement 
that the email has harassing and retaliatory is not enough. See In re HULL, 139-
02. Therefore, the Appellant failed to meet her burden to prove, by a 

. preponderance of the evidence, that Nimmer's December 17, 2003 email to her 

. was based on improper harassment or retaliation. 

V. DEGREE OF DISCIPLINE 

The degree of discipline should be reasonably related to the seriousness 
of the offense and take into consideration the employee's past record. CSR 16-
1 O. As stated above, the consequences of failing to have benefits contracts in 
place by the end of the year could have been catastrophic to city employees and 
their families. Without intervention from Nimmer and others, it appears likely the 
process would not have been completed by December 31, 2003. In addition, 
prior discipline included a written reprimand on August 25, 2003. The Hearing 
Officer concludes the Agency's imposition of a five-day suspension against the 
Appellant was reasonably related to the seriousness of the offense and took into 
consideration the employee's past record, 
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VI. DECISION 

Based on these findings of fact and conclusions of law, the Hearing Officer 

1. AFFIRMS the Agency's issuance of a Below Expectations PEPR in 
Appeal #06-04. 

2. AFFIRMS the Agency's denial of the Appellant's grievance of the Nimmer letter 
dated December 17, 2003. 

3. AFFIRMS the Agency's imposition of a five-day suspension against the 
Appellant in Appeal #05-04. 

DONE this 24th day of September, 2004. 
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