
CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER 
STATE OF COLORADO 
Appeal No. A64-17A 

DECISION AND ORDER 

IN THE MATTER OF THE APPEAL OF: 

VIRGIL FERGUSON, 
Appellant, 

vs. 

DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT, 
and the City and County of Denver, a municipal corporation, Agency. 

It is fair to say that February 23, 2017 was not one of Denver Deputy Sheriff Virgil 
Ferguson's (Appellant) best days. On this day, he was assigned as a pod officer in 
Building 22C at the Denver County Jail. During his shift, it was discovered that five 
inmates were able to enter or leave the pod through unlocked doors, doors which 
Appellant was responsible for keeping locked. The Appellant saw three of these five 
inmates exit or enter the pod, but he failed to conduct a pat-down search on any of 
them, as was required by applicable Post Orders. 

In addition, during a time when he left his desk to conduct cell checks, six 
inmates gathered around his desk. The Appellant saw the inmates around his desk, 
told them they should not be there, but otherwise took no steps to disburse the crowd. 
One member of the crowd was seen to have reached into his desk and was later found 
to have contraband of the sort that could have been obtained from the Appellant's desk. 
A different inmate took papers from a clipboard that was on the desk. 

Despite knowing that these six inmates had access to his desk and its contents, 
the Appellant made no effort to pat them down in a search for potential contraband 
taken from the desk. Yet another inmate was able to leave the pod through an 
unlocked door that Appellant was responsible for keeping locked. The inmate caused a 
disturbance during his unauthorized foray outside of his pod, and was found to have 
had contraband on him, including two highlighters, a pen, a pencil, a partial roll of trash 
bags and a smashed battery. 

The Department of Safety, Denver Sheriff Department {Agency) issued the 
Appellant a two-day suspension for various rules violations resulting from his inattention 
to doors and the inmates who went through them, as well as his inattention to the 
inmates who had congregated around his desk. The Appellant appealed his 
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suspension to a Hearing Officer, who affirmed the two-day suspension. The Appellant 
has now appealed the Hearing. 

The Appellant first argues that the Hearing Officer misinterpreted applicable 
authority when he found that Appellant failed to prevent inmates from congregating 
around his desk and that said duty derived from several sources. We disagree. 

In fact, the actual substance of the Appellant's argument proves no such thing, 
but rather urges us to find that the sources of the obligation to prevent congregation, as 
found by the Hearing Officer, were either too vague to create the duty or too vague to 
validly inform the Appellant that he was obligated to fulfill such a duty.1 

We find the Hearing Officer's analysis sufficient to support his holding and we do 
not believe that the Appellant has demonstrated that the Hearing Officer misinterpreted 
anything. We also find the record reflects the Appellant's job duties required him to 
prevent inmates from congregating around his desk, and the Appellant knew, or should 
have known, of this obligation.2 

It should also be noted the Appellant's argument ignores the entire context in 
which the Hearing Officer found a rules violation. The charge against the Appellant was 
not only that he permitted the inmates to congregate, but that he failed to pat them 
down to check to see if they had come into possession of contraband, knowing that they 
had access to it while congregated around his desk. 

We would sustain this rule violation (of CSR 16-29R), even if the duty to prevent 
congregation around the desk was less than crystal clear, based on the fact the 
obligation to do a pat down search of the inmates for the safety of other deputies and 
inmates was, indeed, crystal clear. 

The Appellant next argues that even if he failed to perform his duties as alleged 
by the Agency, the Hearing Officer erred in finding culpability for the rules violation 
because the Appellant cannot be in two places at one time, in that he was away from 
his desk doing rounds when the inmates chose to swarm his desk. While we do not 
argue with the physics implicit in this argument, we note first that it does not implicate 
grounds for appeal. 

This argument does not raise a factual sufficiency issue, nor does it raise an 
issue concerning erroneous interpretation of applicable authority. In addition, it does 
not raise policy setting precedent because it misunderstands the relevant basis for the 

1 Appellant claims the Hearing Officer's interpretation is "particularly erroneous" because there might be very valid 
reasons for inmates to congregate around Appellant's desk, for example, to sign up for church services or obtain 
grievance forms. There is no evidence in this record, however, indicating that these inmates, at the time relevant, 
had felt a sudden burst of religiosity moving them, en masse, to sign up for church, or that they had all felt 
sufficiently aggrieved at the same time to seek out and obtain grievance forms. 
2 Indeed, it is uncontested in the record that Appellant, from a distance, told the congregating inmates to break it 
up. This alone is sufficient evidence to sustain a finding that Appellant knew he was under an obligation to prevent 
such congregation of inmates around his desk. 
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discipline and rules violation. While there certainly is discussion in the record and the 
Hearing Officer's decision about multitasking, there is no discipline brought against the 
Appellant for his inability to be in two different places at the same time. 

Appellant's discipline is based on the fact he failed to take ameliorative actions 
once he saw that the inmates were improperly crowding around his desk, giving them 
access to contraband and sensitive documents. The Appellant could have interrupted 
his rounds, broken up the group around his desk, and then continued his rounds. He 
took no substantive action to break up the crowd of inmates. 

In addition, knowing that the inmates were improperly crowded around his desk, 
and knowing that, as a result, the inmates had access to contraband and sensitive 
documents, the Appellant failed to conduct pat down searches of the inmates after his 
rounds had been completed, allowing those inmates who had obtained contraband from 
his desk, to keep the unauthorized materials. 

The Appellant next argues that the Hearing Officer erred by affirming the two-day 
suspension because mitigating factors were present which should have required the 
imposition of a mitigated penalty. Again, we disagree. 

We do not believe either the Agency or the Hearing Officer abused the discretion 
vested in them in imposing and upholding a two-day suspension. We do not find any 
mitigating circumstances so compelling as to mandate, under the Matrix or tenets of 
sound public policy, the imposition of a mitigated penalty. 

Finally, the Appellant argues that this discipline involves bad policy-setting 
precedent in that the jails are understaffed and it is virtually impossible for a deputy 
such as Appellant to faithfully execute his duties. We cannot, however, reach this 
conclusion from the record before us. 

We have not, for example, seen a slew of appeals brought by other deputies who 
have claimed that they have been required to be in two places at one time. We have 
the utmost respect for all our deputies who are performing difficult tasks under difficult 
conditions. 

We have no evidence to conclude, however, that deputies, because of those 
difficult conditions, have been unable to do their jobs competently and with dedication, 
or the Appellant, himself, has, in the past, been unable to faithfully execute his duties. 
The Appellant here presents us with no improper policy-setting precedent indicating that 
his discipline should be vacated or modified. 

For all the above reasons, the Hearing Officer's decision is AFFIRMED. 
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SO ORDERED by the Board on August 2, 2018, and documented this 17th day 
of January, 2019. 

Board Members Concurring: 

Patti Klinge 

Karen DuWaldt 

Patricia Barela Rivera 

Tracy Winchester 

BY THE BOARD: 

[YL~~ 
Neil Peck, Co-Chair 
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